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INTERESTS OF AMICI CURIAE

Amici curiae ate nonprofit organizations that represent the interests of battered
women and children and_are committed to ending domestic violence. Given their service to
victims of domestic violence, Amici are particularly qualified to provide assistance to this

| Court and to offer an informative perspective on the issues present@d in this case. |
* Amici have firsthand knowledge about the physical, emotional, and psychological
effects of domestic violencé on victirm; of abuse. Based on their collective experience,
Amuici understand thaf when a history of abuse is relevant to thé issues in a criminal case;
~ including the défendant’s conduct and stgte of mind, then the jury must fully understand that
ﬁistdw, the curﬁulativel effects_ of the abﬁse, and its relationship to the legal issues. ._‘
Othemiée, as happened in this case, the jury does not have the relévaﬁt ‘contextual
information wiFh which to evaluate the evidenée presented, and cannot reac.h a fair or
reliable determination. _
NATIONAL CLEARINGHOUSE FOR THE DEFENSE OF BATTERED WOMEN
The National Clearinghouse for the Defense of Battered Women, founded in 1987, .
works to ensurc% jusfice for_battcred women charged With cﬁmes against théir batterers or
third person% Where the history of abuse is relevant to the legal ciaiﬁ; or defe_nse. The
Nétionﬁl CIeariﬁghousé‘_isthe only national org.anizatioﬁ that pr‘ovides' technical assistance
‘ and i;lfonrfﬁtidrll to battered women defendants, defense attomneys, batteréd women’s
advocates, expert Witnesséé, and other professiénals and members of the community. The
National Clearinghouse Works on a wide variety of cases, inclli:iihg those involving self-’ |
defense/defense of others,rcoercion and duress crimes of omission (such as failing to protect

one’s children from a batféi‘er’s violence), and cases where the history and impact of the

vil



abnse‘ help to explain the defendant’s behavior and/or rebut the mens rea element of the
crime.

The National CieannghouSe does not advocate any special legal rules for battered
waomen defendants but rather works to ensure that they have the same rights and protecnons
as all other cnnunal defendants. Among the most fundamental is the right to have the jury
consider all relevant evidence, in‘cIuding aIl-evidence necessary to challenge the state’s case.
In the case of a battered woman, tlns evidence often includes lay and expert testiniony about
the aouse that t_he defendant snffered at the hands of the decedent, the dynanlics of the abuse |
experienced in the relanonsmp, and the cumulative psychologlcal effects of the abuse. This
testnnony is essential to gwe the jury a full understandlng of the defendant s conduct and
state of mind at the time of the alleged offense; to rebut the state’s evidence as to mens rea
and other elements of the crime; and hence, to enable the jury to r_elia'oly determine guilt or
punishment. |
MISSOURI COALITION AGAINST DOMESTIC VIOLENCE

The Mlssoun Coalition Agamst Domesnc Violence (MCADV) is the statewrde
nonproﬁt mernberslup orgamzatlon of the agencies, orgamzanons and individuals prov1d1ng
se_rwces to victims of d_omestlc vlolence and their children. The mission of MCADV

remains as it has since the organization’s 980 founding: to provide education on domestic

¥ [

 violence, advocate public policy to alleviate.'and preyent domestic violence; provide
technicai as'si_stanceand t1'a1mng to those programs and systerns addressing the needs of
domestic violence Vicdnls; to prOvide'opporturnties forv_communication‘ among those
working in alliance m the movement to end dornestic violence; and to provide researcn on

the extent of domestic violence to more effectively reduce its impact and occurrence.
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Therefore, it is consistent with the mission, history, and efforts of MCADYV to
support the federal court appeal filed on behalf of Faye Copeland. This is especially true
given the reaﬁty that all too often those who are victims of domestic violence are charged as
defendants in crimes that are not identified by the local criminal justice system as arising
directly from the victims’ history abuse.
to th'c'defense or to rebut an element of the crime charged. Accordingly, it is extremely
impoﬁant for juries to hear all the relevant evidence of the abuse in order for them to render
a-fair and reliable verdict. This évidenc;é in;ludes lay evidence of thc;, abuse as well as

gxi_:)éi‘t testimony Iabout the realities of battered Women’s lives and the effects of the -vioiénce
" inflicted upon them, all of which is not ndrmaﬂy understood by the average layperson.
| MCADV affirms tha.t- a full and vigorous defense of a victim of domestic violence
who is chérged with a crime related to the abuse must include evidence and testimony
| ré'lgardin gall tﬁe information and facts abélitb the abuse, and not be limited to self-defense.

:. In the case of Faye Cppeiand, in order for the jury to have made a reliable
determination-aboutthis defendant’s state of nﬁhd; and whether shé had the intent necessary
for a coﬁVicti_on on the crime charged, _it was critical for the jury to hear all of the evidence

-

of abuse.
Amici submit this brief to assist the United States District Court for the Western

District of -MisSoufi, Western Division, in consideration of the . critical issues of criminal

justice présentcd in this Aproceeding.-
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_INTRODUCTIONI

Petitionér, Faye Copeland, is a seventy-six year dld vl/oman who was severely physically,
-sexually, and verbally abused by her husband, Ray Copeland, throughout the course of their fifty-
year marriage. Petitioner was conwcted of ﬁrst—degree murder and sentenced to death for allegedly
conspiring with her abusive husband t§ murder ﬁve men. The state presented no ewdence_that
: Pétitiqner caused death or injury, or that she was present 'dﬁﬁng any of the k_illiﬁgs. Rathe_r, the state
relied on a series. of inferences that purportéd to_,sh'o'w Petitioner’s intent to kill and participaﬁon ih '
hcr husbénd’s criminal scheme. |
Although the jury was asked to assess Petmoner S conduct and infer her ° partnershlp” with
-Ray Copeland, the jury was depnved of mfonnauon that was cdtical to tlus assessment —a full
understanding of the history and effects of the abuse, coercion, and control that Petitioner suffered at-
the hands of Ray- Copeland. Eviderice of thislabuse would'.‘ have cast éeri'oué doubt as to the extent
- of Pctitioner’s true “participétidn”‘ in her husband’s_aétivil:ies, and her knowledge and intent as to
the‘ﬁ:lurders.- ThiS evid‘encé would have. prox}ided the jury with an altexﬁatiVe explanation for
Petitioner’s conduct, enabhng them to conclude that her behawor was a. manifestation of her fear
and learned responses in deahng W1th her abuscr not evidence of her 1ntent to kill, as the state
asserted._ | |
Without tlﬁs'iinfo'rrﬁétion, the jury ‘was left with the faléé im'pressibn that Petitioner was nota
battered woma;, tl'1atr Petitior_ler"s- nz:larriz-lge' was ﬁerféctl&, “norm: ;” | and -that her seemxingly -
“sﬁs'picious” conduct had no explanation 6ther than _éﬁidénce of her.lg.uil‘t. The jury was deprivéd of

-the specialized education that it needed as to the realities of battered wornen’s experignces,"and' the

! For a full recitation of the facts and procedural history, Amici adopt the Statement of the
Case and Procedural History as set forth in the Petition for Writ of Habeas Corpus. Particular

facts are recited here as relevant. |
o . 1




cumulative psychological and behavioral IESpPONSES fo abuse. As social scientists and legal experts
continue to recognize, such a specialized education on the effects of battering is often critical for the
Jury to fairly assess the defendant’s conduct, state of mind, and the issues in the case.

The unjustified omission of relevant and necessary lay evidence of abuse by Petitioner’s
trial counsel, and the exclusion of expert testimony on battering and its effects by the tnal court,
A i)reventéd Petitioner from challenging the key mens rea element of the first-degree murder charge.
Petitioper was depriveddof her right to defénd against this char_ge, resulting in a verdict that is
- inhéréntly unfaJr and unreliable: Accordinglly, A.II]ICI respectfull'y Irequest that this Co’uf{ grant the

Petition for Habeas Corpus.



ARGUMENT
DUE TO BOTH THE OMISSION OF RELEVANT LAY EVIDENCE OF ABUSE, RESULTING
FROM TRIAL COUNSEL’'S INEFFECTIVENESS, AND THE EXCLUSION OF EXPERT
EVIDENCE ON BATTERING, IN VIOLATION OF DUE PROCESS, THE JURY DID NOT

HAVE COMPLETE INFORMATION CONCERNING THE ABUSE PETITIONER SUFFERED
AND THUS COULD NOT RELIABLY DETERMINE PETITIONER’S MENS REA.

Al When a history of abuse is relevant to a defendant’s conduct and state of mind, lay and
. expert testimony on battering is essential for a fair and reliable assessment of the
evidence, in cases not limited to self-defense.

Courts and legislatures have repeatedly recognized that — as happened in this case — when
relevant evidence about battering and its effects is omitted from a criminal tral, gravely unjust
ouicomes may resuit.. 'I'hi’s.pﬂﬁciple is not new. . The évidénﬁary rules of Virtua]ly.evéry jurisdibtion
have long admitted evidence of a history of abuse between the parties when releVar_it to the issues in

 the case.® Likewise, since the late 1970s, courts around the country have increasingly recognized

that not only lay testimony, but also expert testimony on battering and its effects,’ is often necessary

? See, e.g., Holly Maguigan, Battered Women and Self-Defense: Myths and Misconceptions in
Current Reform Proposals, 140.U. PA. L. Rev. 379, 408, 421, 422 (1991) (noting that the
overwhelming majority of jurisdictions provide for the admission of “social context” evidence of the
decedent’s abusive conduct toward the defendant and toward third persons on the theory that it is
relevant to the defendant’s state of mind).

? At the outset, it is important to explain the terminology used in this brief. Amici use the term
“battering and its effects” to describe the substance of lay and expert testimony regarding abuse
Amici note that many experts describe such testimony as “battered woman syndrome,” a term coined ‘
in the late 1970s. See Lenore E. Walker; THE BATTERED WOMAN (1979). During the last 25 years,
extensive reseafch has been done focusing on battering and its effects upon women and children. As
the professionai literature has grown, the term “battered woman syndrome” has become less and less
adequate to describe accurately and fully the current body of knowledge about battering and its effects.
Many domestic violence experts now agree that the term “battered woman syndrome” is too limiting
as it does not properly convey the range of behavioral and psychological responses that battered
women exhibit, instead incorrectly implying that all women who experience abuse react in exactly the
same way. See Mary Ann Dutton, Understanding Women's Responses to Domestic Violence: A
Redefinition of Battered Woman Syndrome, 21 HOFSTRA L. REV. 1191, 1196 (1993); and People v.
Humphrey, 921 P.2d 1, 7 0.3 (Cal. 1996). Many experts and social scientists have replaced “battered
woman syndrome” with the term “battering and its effects” to describe the experiences, beliefs,

perceptions, and realities of battered wornen's lives. See, e.g., NATIONAL INSTITUTE OF JUSTICE,
. . 3 .




to give jurors the tools they need to evaluate the conduct of a battered woman defendant and ensure
a fair trial.*
The rationale of courts and legislatures for admitting evidence about the history of abuse in

-criminal trials of battered women is that jurors cannot understand or evaluate an abused person’s

DEPARTMENT OF JUSTICE, THE VALIDITY AND USE OF EVIDENCE CONCERNING BATTERING AND ITS

- EFFECTS IN CRIMINAL TRIALS: REPORT RESPONDING TO SECTION 40507 OF THE VIOLENCE AGAINST

- WOMEN AcT, NCT 160972 (May 1996) (hereinafter referred to as NII); Dutton (HOFSTRA 1993); and
Evan Stark, Re-Presenting Woman Battering: From Battered Woman Syndrome to Coercive Control,
58 ALB. L. ReV. 973, 975-76 (1995). The term “battering and its effects” is increasingly being used.
in legal and scholarly treatises (see, e.g., NIJ, Dutton (HOFSTRA 1993), and Stark), as well as in-
statutes (see, e.g., LA. CODE EVID. ANN. art. 404(A)(2) (West 1989) (allowing for the admissibility of
“an expert’s opinion as to the effects of the prior assault acts”), MasS. GEN. LAWS ANN. ch. 233,
§23E (West 1994) (allowing. for expert testimony regarding “the nature and effects of physical, sexual -
or psychological relationships™), NEV. REV. STAT. §48.061 (1993) (providing that “{e}vidence of
domestic violence . . . and expert testimony concerning the effect of domestic violence is
admissible”), and OKLA. STAT. ANN. tit. 22, 40.7 (West 1992) (allowing for expert testimony

_ “concerning the effects of . . | domestic abuse on beliefs, behavior, and perception” of the person
being abused).

' * Ex parte Haney, 603 So. 2d 412 (Ala. 1992); State v. Borrellt 227 Conn. 153, 629 A.2d

1105 (1993); Ibn-Tamas v. United States, 407 A.2d 626 (D.C. App. 1979); Terry v. State, 467 So. 2d

761 (Fla. App. 4 Dist. 1985), pet. for review denied, 476 S0.2d 675 (Fla. 1985); State v. Cababag, 9

Haw. App. 496, 850 P.2d 716 (1993); People v. Minnis, 118 Tll. App. 3d 345, 455 N.E.2d 209

(1983); People v. Fleming, 155 Ill. App. 3d 29, 507 N.E.2d 954 (1987), leave to appeal denied, 116

IH. 2d 566, 515 N.E.2d 116 (1987), rev’d on other grounds, sub nom. United States ex rel. Fleming

- v. Huch, 924 F.2d 679 (7th Cir. 1991); State v. Crawford, 253 Kan. 629, 861 P.2d 791 (1993); State

v. Clements, 244 Kan..411, 770 P.2d 447 (1989); State v. Stewart, 243 Kan. 639, 763 P.2d 572
(1988) State v. Anaya, 438 A. 2d 892 (Me. 1981); Commonwealth v. Rodriguez, 633 N.E.2d 1039
(Mass. 1994); State v. Hennum, 441 N.W.2d 793 (Minn. 1989) (en banc); State v. Hess, 252 Mont.
205, 828 P.2d 382 (1992), reh’g. den. 3/31/92; State v. Baker 120 N.H. 773, 424 A.2d 171 (1980);
State v. Kelly, 97 N.J. 178, 478 A.2d 364 (1984); State v. Gallegos, 104 N.M. 247, 719 P.2d 1268

" (1986); In the Matter ochole V., 71 N.Y.2d 112, 518 N.E.2d 914 (1987); State v. Koss, 49 Ohio
St. 3d 213, 551 N.E.2d 970 (1990); Bechtel v. State, 840 P.2d 1 (Okla. Cr. App.1992) (appeal on

- remand); State v. Moore, 72 Ore. App. 454, 695 P.2d 985 (1985); State v. Hill, 287 S.C. 398, 339
S.E.2d 121 (1986); Fielder v. State, 756 S.W.2d 309 (Tex. Cr. App. 1988); -State v. Allery, 101
Wash. 2d 591, 682 P.2d 312 (1984); State v. Bednarz, 179 Wis. 2d 460, 507 N.W.2d 168 (Wis.. App.
1993); Dunn v. Roberts, 963 F.2d 308 (10th Cir. 1992); United States v. Winters, 729 F.2d 602 (Sth
Cir. 1984); Fennell v. Goolsby, 630 F. Supp: 451 (E.D. Pa. 1985).

. Legislatures have followed suit, enacting statutes expressly providing for the admissibility
of lay and/or expert testimony about abuse in crimipal trials. For a detailed analysis of nationat
trends on the admissibility of expert testimony and on statutes involving evidence on battering, see
Janet Parrish, Trend Analysis: Expert Testimony on Battering and Its Effects in Criminal Cases,
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claim or defense without fully understanding her experiences of abuse and history with the batterer.
Evidence about battering provides the context necessary for the jury to evaluate the claim.”
Likewise, expert testimony on battering and its effects is introduced in criminal trals to
“show the trier of fact the context of a defendant’s actions.” Holly Magmgan Bartered Women and
Self-Defense: Myths and Mi zsconcepnons in Current Reform Proposals 140 U. Pa. L. Rev. 379, |
426 (1991). Expert testlmonyreducates the Jury‘a§ to the cumudative effects of the abuse on the
defendant and iarovides information that is not wiﬂﬁn the knowledge of the average layperson
'Ijegar‘ding the woman’s expériences' of abuse.
| While the admission of evider_lce about battering in criminal cases evolved in the context of
self-defénsé; it is now widely recogﬁized that suéh .evidgncé is relevant to various other types of
clairas and defenses as well. Sec NATIONAL INSTITUTE OF JUSTICE, DEPARTMENT OF JUSTICE, THE
VALIDITY AND USE OF EVIDENCE CONCERNING BATTERING AND ITs EFFECTS IN CRIMINAL TRIALS:
REPORT RESPONDING TO SECTION 40507 OF THE VIOLENCE AGAINST WOMEN Acr, NCJ 160972
(Maf 1996) (hereinafter referred to as NIJ), Section I at 2-4. Evidence on battering may be relevant,
 for cxample, to explain the battered woman defendant’s réactioﬁs and behavior; to support claims of

coercion and duress; and, in some circumstances, to support claims of mental ixnpairment.6 Id.

Wis. WOMEN’S L. REV. 75 (Summer, 1996); also contained in NIJ, Section II. o .

_ 3 Recently, in response to Congress’ passage of the VIOLENCE AGAINST WOMEN ACT (PUB.
L. 103-322, TrxLe V), the National Institute of Justice/ Deparﬁnent of Justice reported on and

-confirmed the validity and importance of evidence about battering in criminal trials. NIJ, Section I.

This report concluded, in part, that “[e}vidence and testimony about battering and its effects

", provide information germane to factfinders’ deliberations in criminal cases involving battered

‘women.” NIJ, Section I at 22. In particular, “an extensive body of scientific and clinical
knowledge” strongly supports the validity and relevance of battering as a factor in the reactions and
- behavior of victims of domestic violence. N1J, Foreword, at ii.
: § See also Arcoren v. United Stares, 929 F.2d 1235 (8® Cir. 1991) (“battered woman
. syndrome” evidence admissible by state to explain battered woman’s recantation of abuse claimed
in her original police report); Cababag, supra note 4 (expert testimony on battering admissible to
explain seemingly “bizarre™ conduct of domestic violence victims, including minimization of the
' 5




In addition, evidence about battering may be relevant to rebut or negate the prosecution’s-
evidence that the defendant possessed the requisite “intent” or other culpable mental state. See, e.g.,
- Dunn v. Roberts, 963 F.2d 308 (10th Cir. 1992) (denial of funds for eipert on battering violated due
procéss since battering was relevant to negate the specific intent element of the aiding and abetting
statute); United Stareg v. Marenghi, 893 f.Supp. 85 (D.Me. 1995) (in drug pfosecution, evidénce of
f‘baﬁe_red WOman Syﬁdréme" could be admissible to negéte mens rea element of the cn'me);' Barrett
- v. State, 675 N.E.2d 1112 (Ind. App.1996) (in child‘neglect case, expert testimony on “battered
-'wo'ma-n syndrbme”, was zic_hnjssible‘to febﬁt stﬁté’s efzidence and .support battered woman’s CIé.im
that she did not possess requisitel' specific inteﬁt), ﬁmsfer denied (5/22/97), State v. Lambert, 173
W.Va. 60,312 S.E:2d 31 (1984) (défendant Was eﬁtitled to preéc_:nt evidéncc of battering to neghte |
criminal intent element of Weffa‘re fraﬁ_d cha;ge)‘ Iildeed, oﬁﬁssion of evidencc; when relevant to

rebut the mens rea element of the crime, can constitute a constitutional violation. See, e.g., Dunn, v.

- abuse and other related behaviors, which is beyond knowledge of ordinary juror); State v. Slade,
168 Wis.2d 358, 485 N.W.2d 839 (Wis. Ct. App. 1992) (in sexual assault, battery, and false
imprisonment case, state expert’s testimony regarding victims in abusive relationships relevant to
provide alternative explanation for battered woman’s conduct in not making greater efforts to resist
 or escape defendant); Minnis, supra note 4 (expert testimony on battering admissible to explain
battered woman defendant’s conduct, not only at time of homicide, but also to explain her actions
afterwards in dlsmembenng her abuser, as it would have rebutted state’s theory that this was
_evidence of consciousness of guilt); United States v. Ramos-Oseguera, 120 F.3d 1028 (9" Cir. .
1997) (expert testimony on battering admitted in federal drug case to support battered woman
defendant’s duress claim); United States v. Brown, 891 F. Supp. 1501 (D.Kan. 1995) (after-
discovered evidence of battering warranted new trial since it would have explained defendant’s
~ state of mind and supported her compulsion defense in federal drug case); People v. Romero, 13
. Cal. Rptr.2d 332 (Cal. App. 2 Dist. 1992) (expert testinony on battering was relevant to duress
defense of battered woman defendant convicted of second-degree robbery with abusive boyfriend),
rev’'d on other grounds, 35 Cal. Rptr.2d 270, 833 P.2d 388 (1994); State v. Williams, 937 P.2d .
1052 (Wash. 1997) (expert testimony on “battered woman syndrome” admitted to support battered
‘woman’s duress claim in welfare fraud case); United States v. Johnson, 956 F.2d 894 (9" Cir.
1992) (in federal drug case, evidence of battering relevant to defendants”™ duress claims at trial, but
if complete duress defense fails, then evidence of battering to support incomplete duress must be
taken into consideration by sentencing court in making downward departure under sentencing
guidelines). )
. .6



Roberts, 963 F.2d 308 (10th Cir. 1992); Chambers v. Mississippi, 410 U.S. 284 (1973); Washington
v. Texas, 388 U.S. 14 (1967); Crane v. Kentucky, 476 U.S. 683 (1986); see also Hugh'es V.
. Marthews, 576 F.2d 1250 (7th Cir. 1978) (male defendant’s due process rights violated by exclusion
of competent psychiatric evidence that would ha;ve been relevant on issue of specific intent). See
infra text 18-21. | | |
~The pfesent' case illustrates the relevance of evidence on battering and its effects in a‘ case
not involvihg self-defense. I—fere, the omission of this evidence, from.both lay and expert witnesses,
preifer‘lte_d the jury from fairly‘assessing Petitioner’s mens rea: The jury was essentialiy left in the
. dark,-witﬁ;')ut alternative 'explanationé for Peﬁﬁoner’s. conduct ({vhi'ch was deemed inculpatory bjr
thé_ prosecutof).,_leéﬁng' Pf:titidne; uﬁabie to efféctiv‘ely rebut the_state’s case..

Given the importance' of evidence aﬁoUt bﬁtten'ng .f_orl a fair adjudication of battered
women’s claims, it is not surpﬁsing that, in sor‘ne‘ circumstances, convictions have been reversied
when thlS critical evidence was withheld: from the jury, whether due to trial court error,
lix.leffé{ctiveness -.of counsel, or inability of the defendaﬁt_to' discuss the abuse issues at the time of
trial. See, _e-g Commonwealth v. Stonehouse, 521 Pa. 41, 555 A.2d 772 (1989); People v. Day, 2
Cal: App - 405, 2 Cal. Rptr 916 (1992); Umted States v. Brown, 891 F. Supp. 1501 (D.Kan.

1995) McMaugh v. State, 612 A, 2d 725 R.IL 1992)

-~

7 See also Barrett v. State 675 N.E.2d 1112 (Ind. App.1996), Rogers v. State, 616 So.2d

1098 (Fla. Dist. Ct. App. 1993), reh’ g denied (5/14/93), approved in part, quashed in part, 630
S0.2d-177 (Fla. 1993); Terry, supra note 4; Smith v. State, 247 Ga. 612, 277 S.E.2d 678 (1981);
Minnis, supra note 4; State v. Williams, 787 $.W.2d 308 (Mo. App. 1990); State v. Doremus,2
Neb. App. 784, 514 N.W.2d 649 (1994); Kelly, supra note 4; Koss, supra note 4; State v. Daws,
1994 Ohio App. Lexis 3295 (7/27/94) (slip op.), appeal allowed by 71 Ohio St. 3d 1406, 641 N.E. .
© 2d 203 (1994); Bechtel, supra note 4; Commonwealth v. Tyson, 535 Pa. 391, 635 A.2d 623

(1993); Commonweaith v. Kacsmar, 421 Pa. Super. 64, 617 A.2d 725 (1992), appeal denied, 536
~Pa. 640, 639 A.2d 25 (1994); Hill, supra note 4; State v. Wilkins, 305 S.C. 272, 407 S.E.2d 670 -

(S.C. App. 1991), reh’g denied (8/29/91), cert. denied (11/21/91); Fielder, supra note 4; State v.

Allery, supra note 4; Romero Supra mote 6;. Umted States v. Word 129 F.3d 1209 (11® Cir.
. 7 7




As these decisions, as well as courts, legislatures, and governmental agencies continue to
recognize, in order to ensure 4 fair and reliable assessment of a battered women defendant’s claim, a
jury must be provided with the necessary information to understand her experiences of abuse, the .

- cumulative effects of the abuse, and the relevance of the abuse to the criminal case.

B. In the present case the omitted lay evidence of abuse and the excluded expert evidence - o

. on battering and its effects were both directly relevant to rebut the state’s ewdence of
mens rea.

The centrél issoe for the jl.uj( in this case wae whether Petitioner -speciﬁcall& intended to
cause five deaths.: Since. the ‘state. proceeded on a theory of accomplice hablhty it had to prove
beyond a reaeonable doubt that it-was Petmoner s “conscious purpose" fo commit the kﬂ]mgs and .
that she personally' delzber_-ared oyer the death of each victim. Staze v. '0 Brzen, 857 S.w.2d 212,
218 (Mo. banc 1993), |

In order to prove her intent;. the state -relied.priroaﬂly on statements and activity of Ray
Copeland condocted outside of Petitioner’s presence. The evidence relating to Petitioner’s conduct
consisted of a series of facts from which the jury wae asked to infer that Petitioner possessed the
requiéite intent- For example, the state presented ev1dence that Petmoner asmsted W1th farm chores
(10T, 52-53, 65; 12T, 2:8; 13T, 49-50)9 obtained socml security nurnbers from several of the

farmhands when they were first hired (IOT, 1'31-32, 136, 230, 233, 13T, 19-20, 110-11, 121-22),

S .

1997); Staze v. Scort, 1989 WL 90613 (Del. Super. 7/19/89); Commonwealth v. Miller, 430 Pa.
Super. 297, 634 A.2d 614 (1993), appeal denied, 646 A.2d 1177 (Pa. 1994); State v. Zimmerman,
823 S.W.2d 220 (Tenn. Cr. App. 1991).

# The evidence presented at trial pertaining to Petitioner is summanzed at pages 105 107 of
the Petition for Writ of Habeas Corpus. :

® Abbreviations for references to the court record are as follows: Trial transcript = T;
Trial Exhibits = Ex.; Legal file on appeal = L.f.; Rule 29.15 Motion Transcript = M.T.; Rule
29.15 Motion Exl:ublts M.Ex. Dr. Manlyn Hutchinson transcripts = 16T, 19T; Dr. Lenore E.

Walker transcripts = 1T, ST
. : 8



asked one for a blank check (10T, 136, 233), and initially signed for a certified letter for one of the
farmhands before denying knowing him (14T, 69-84, 87-83).

However, because the jury did not have a complete .picture of the abuse that Petitioner
suffered by Ray Copeland, the jury could not accurately evaluaté the facts relating to Petitioner’s
.conduct. I they had heard ail of the evidence of Rﬁy Copeland’s longstanding pattém of abuse
toWar‘ds Petiﬁorier and hcr children, anci the effects of that abuse on Petitioner, it would have helped
tq ekplajn more accurat.ely the facts on whiéh the state relied aﬁd pn;_)vidcd the jury with alternative
| gxplanationé_ for her behavior. See infra text at 11-14. | |

' B The jury was deprived of a full explanation‘about Rﬁy» Cope;laﬁd’-s abuse in several respects.
'Eir;t, the Jury was not gi_w.r_en a complete pictilfe of 'thﬁzr extént"of Ray Cope,land’sl physical abuse,
coercion, and control over Petitioner and the children. - Although they heard about some of Ray
Co'peland’s vefbal 'z;buse of Péﬁtioner, and heardvlimiAted evidence of his abuse of the children, the
ju_ry was given the distinct ‘impressioﬁ that Pe.titionez_' was never physically abused and that she was
not 4 battered \;voinan. |

The prosecutor repeatedly insisted thaf Petitioner was not’ battered, stressing that point in
‘CIOSi_l'Alg and vs'/itnéés _ex:;niination, and gqing _sb.far as to comiaaré her marriage to his own (17T, 37).
The jury would never have believed those asseni_éns--had Ai‘t'heard the truth about the relationship —
that kay Copelénd had hif Petitioner across ﬁé face ‘with' the' l_jack of his hand, drawing blood
- (MEx. K.);‘sla;ped: pushed and kicke& her “vigorously and without .restrziint” (MEx ﬂ.); ran over
her with a tractor (VT 2 _264456); stapped, kicked and beat her with his fists (MLT.1, 19; M..T7,
"1304-06); hit, kicked, _puéhed, shoved hér and calléd her names_:(M.T.S, 963-66); threw a gravy
bowl at her and frequently piﬁched her and pﬁlled her hair (M.T 2, 338-40; 344); struck her across |
_ tﬁe back with a :board (L.f., 1577, M.T., 1155-56); broke her 1eg by kicking her with a steel-toed
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shoe (M.Ex.H.); sat with a rifle in his lap causing Petitioner to do whatever he wanted (id }; and
treated her in a cruel and degrading way (id.), “like an ignorant servant,” not permitting her to talk
to family members in his presence (M.Ex.G; M.Ex. B).

Moreover, the jury never heard from family members, néighﬁors and co-workers who could
have also teétiﬁed about the visible .signs'of the abuse that Petitioner exhibited, including scarring,

bruising and black eyes. (M.Ex.A; M.Ex.E; M.Ex.F; M.Ex.G; MEx.Q; M.ExR; M..T. 2, 264; MLT.

| 1,19; ML.T. 7 1304-06). Further, Petitioner’s medical records could have corroborated some‘ of her
phys1ca] mjunes (MLEx., 35; MLEx. 4, M T. 1, 136 39). | |

Snmlarly, the jury d1d not hear the -extent . of the abuse inflicted by Ray Copeland on his
children and others, evidence that would have further established Ray Copeland’s pattern of abuse
and Pétitioncr’s knowledge of his violence. The jury never heard, for example, incidents in which
Ray Copéland hit his cﬁild;‘en with metal cow kickers (M.T.7, 1280), a sl‘dllet (id.), a wrench
(M.T.2, 264-66), a chain (M.Ex. I), boards, baling wire, butcher knives or anyﬂﬁng else that was
hand!)lr M.T. 1,19, M.T. 7, 1304—06);7 that He forced.his son to continue working with a broken wrist
_ (M.T.7, 1280); beat farm animals ar.ld- pets with boards (M.T.Z,.271); beat his son onrthe heagi with a
claw hamimer (M.T.5, 963-66; M.Ex. I); hit son Bill on the head with a 2"x4" piece of lurnber.
.when he was 11-years-old (M. T2, 345) killed his children’s pets (ML.T. 2 356-57) and tned to rape
Petmoner s sister (M.Ex. H) © - -

£ . ‘

Addmonally, the jury was depnved of-any cogent explanatlon of the cumulatlve effects of

Ray Copeland’s brutahty and how his abuse affected Faye Copeland’s state of mmd and conduct

Although trial counsel asserted that Peunoner was the victim of Ray Copeland’ s “domination” and

- control (15T, 152-163; 179, 184; 17T, 76-78), there was never any clear connectlon made between

% For a full recitation of the omitted evidence of abuse, see Petition for Writ of Habeas



 this assertion and the issues for decision in the case.'!
In order to render a fair and reliable decision about Petitioner’s state of mind, the jury
needed to understand how' Petitioner’s legitimate fear of Ray Copeland, and ti-;e cumulative
. psychological and behavioral effects of the violence he inﬂiciéd upon her, would have explained her
seerningly “_s.uépfcioﬁs” conduct. | |
- Bywayof illusﬁaﬁon, to gef the jury to infer intent, the state introduced eﬁdencé at trial that
Petif:ioner asked for a blank check from one of the farmhands (10T, 136, 233), _that she returned a
 cortified letter addressed to a farmhand, claiming that she did not know him (14T, 69-84, 87:88);
.th-at there was .a_.substantial;‘.amount_ of. ciothing and- luggage ..Iefi:inlthc_e bedroom where the
| farmhands '-slépt (l3f; l18,‘ 165—201,.2“_29‘-34;.- 14T, 61-64, 103-09); and that she gave the police
incorrect information about some of the farmhands (14T, 228-30, 235).
To the extent that these facts were used to show 'thaf Petitioner was a “willing participanf”
‘and “must have kﬁowﬁ” about Ray Copeland’s murder scheme, £h6 evidence of abuse would have
) prqfided an altemaﬁve expianation. As éxéerts on -doﬁesﬁc violence have long recognized,
battered women dcireloﬁ an'imprejs:.siVe é.rray of strategi’és for attempting to stop or reduce the
w/‘iolen;:e in their hves Mary Ann Dutton, Unde}'standing-Women’s Responses to Domestic
. Violence: A Redefinition of Battered Woman Syndrome, 21 HOFSTRA L._ Rev. 1191, 1227 (1993);

-iT, 91. Suﬁtggies'to stop 6: reduce violence often include cdmplﬁng with the batterer’s demands

or anticipated demands in order to prevent another violent'e'pisdde. Dutton, supra at 1227, 1228;

~ Mary Ann Du-tton,‘ EMPOWERING AND HEALING THE BATTERED WOMAN: A MODEL FOR

Corpus, pp. 67-85. : S , _ : -

* !In the guilt phase, expert testimony which could have explained the effects of abuse on
Petitioner and how it related to her state of mind was precluded entirely. In the penalty phase, the -
expert’s credibility, and her ability to articulate how the abuse affected Petitioner, was severely

_undermined becanse trial counsel failed-to provide the expert with critical information about any
11 o




. | ASSESSMENT AND INTERVENTION, 41 - 42 (1992). What may appear to be “going along” with fhe
batterer or “participating” in his plans, may in fact be survival techniques to reduce future violence.
Based on the omitted witmess accounts, Ray Copeland’s abusive episodes toward ?etitioner
and her children were both sévere and regular, and the control that he exerted over Petitioner was
overﬁhelming. His tactics of power and intimidation were very effective. As witneésés repeatedly |
confirmed, Petitioner was treatéd like a “stave” (M.Ex.G); she had to dc; what Ray Copeland wanted
* her to do, or else she rigked serious harm to both her and her children. (M.T.-1,19; M.T.7, 1304-06).
He had bnly to “give her a look” to make her “stop talking a.nél':_drop her he;t ” (MEx E). A
faﬂureto :cio A'what.'hcr“.told-,her’..’ todo resulted in 2 _backhanci across her face that drew blood. (MLEX.
K). He would get herto do what he. wanted by sitting with a rifle in his lap. (MEx H) Use of
intimidating g'esﬁu‘és and actions sﬁch as these are tactics typically used by Eatterers to heighten the
ﬁctim’s terror, allowing abusers to exert effective control with mereiy a look or a word. See El]én
“Pence & Michael Paymar, Theoretical Framework for Understanding Battering, in EDUCATION
GROGPS FOR MEN WHO BATTER: THE DULUTH MODEL 1-15 (1993). 12
Gi_ven Ray Copeland’s pattern of violence and intimnidation, Petitioner waé, in effect, under a
continuing “state of siege,” Iiviﬁg with the ongoing terror of the next attack upon hér or her chﬂdreq.
See‘Dutton_ (HOFSIRAV 1993) at 1'208 (explaining how the dynamic of power and control in .abusive

relationéhips causes ongoing psychological abuse even between physically abusive incidents, akin

to a “state of siege.”). Like many battered women, Petitioner dealt with this violence, in patt, by

wrying to avoid a confrontation, complying with hi_s'demands and “kéepiﬁg the peace.” (16T, 92, 95,

specific instances of physical abuse that Petitioner suffered at the hands of Ray Copeland.

2 As experts have noted, such ongoing intimidation is just as important to understanding the
woman’s response to abuse'as are the physically violent episodes. See Stark, supra note 3 (citing
Diane R. Follingstad et al., Factors Moderating Physical and Psychological Symptoms of Battered

Women, 6 J. FAM. VIOLENCE 81, 92(1991))
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89). See Duiton GIOFS'IRA 1993) at 1227-1228. She learned that the best way to deal with the
violence was to be deferential to her batterer; she didn’t fight or question him; rather, she did what
he wanted her to do (16T, 85, 94, 95, 97; 19T, 39; IT; 140; 5T, 820) aﬁd denied anything negative
. about him to others and even to herself. (19T, 38; IT, 144). Such strategics may have been
in§trumental in containing Ray Copeland’s violence, and possibly in éaving Petitioner’.s own life or
the lives of her children. | | |

~ Thus, Peﬁﬁoner’s-_lseemingly- “sus:picious” éondqct with respect to the farmhands, .énd her
apparent ‘l‘cm’/éring”- for Ray Copeland, may well have been what. she had to do to placate Ray
Cﬁpeland.andstop the violence. =

: Petitionér,- -liké. many b.afte.red. women, aiso rnin_imi':f;ed and denied tﬁe negative aspects ofher
batterex;’s behavior. - (5T, 819;716T, 108—09). VWhen coﬁfronte_d with negative behaviors, she _woula
“push” t‘hen'i out of her mind. (iT, 144). 'Shé ﬁould filter out the information that she did not want
io confr_on’t about Réy Copeland, instgad seeing only what she wanted to see (5T, 822). This type of
' behﬁvior is fairly typiéal for battered women and others who have ekpericnced physical and
ps.ychological trauma Judith L. Herman, TRAUMA AND RECOVERY 87 (1992}, Bessel A. Van Der
Kolk & Alexander C. McFaslane, The Black Hole of Trauma, in TRAUMATIC STREss 3-23 (Bessel
A_.. Van Der Ko_]k, A_lexarider C. MchirIane, -& Lars Weisaeth .ec‘ls., 1996). Denial and MMaﬁon :

are a normal response o _ébnonnél, traumatie events. (5T, 804—05). See Ronnie Janoff-Bulman,

£ ' -

SHATI‘ERED ASSUMPTIONS: TOWARDS A NEW PSYCHOLOGY OF TRAUMA 98 (1992). As a result of
her nﬁmnﬁzaﬁon and d_t;:nial,' Peﬁtione;would- not neceséarily recognize what 'mighlt otlmfwise
: appeéf to be sigﬁs of cxi_mihality;_she would not giecessaiﬂy “know” that the farmhands were the
victims of Ray C0pelaﬁd’s c;iminzil' st:heme, des'pité the i)resence of seenﬁng “Clues.” ‘(S'I_‘, 845,
‘849—50). Eveﬁ w_hen she had reason to be sﬁspici_bus, Petitioner knew t_hat' she could not question
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Ray Copeland. (5T, 853). She dared not delve into anything that appeared to be 'suspicious lest she
put herself and her children at greater risk (17T, 66).

In sum, the evidence of the history and effects of abuse would have cast the state’s evidence
" in an entirely different light, raising doubt that the state’s evidence could possibly support the
necessary inference that Petitioner intende& to kill. Evidence of abuse , such as testimony regarding
Petitiqnér’s inability to question seemingly unusual activities of Ray Copeland or delve into his
affairs, would iizive diﬂ;,cﬂy undercut the inference that Petitioner was a willing participant in Ray

Copeland’s criminal activities who “must have known” about the criminality, and particularly the

murders. To ascribe.to her speciﬁC‘,intent_ as to the murders-based on her purported knowledge that - .. -

-“sbmething was amiss” siinply ignores reality and the dynamics of the abusive relationship that she

' suffered_

1. Trial counsel was ineffective for failing to ﬁﬂlv investigate and present to the
factfinder corroborative evidence of battedng and its effe_cts.

“The ‘omission of relevant evidence of battering in this case was due, in large part, to trial
counsel’s failure to present witnesses and documentation that would have factually established the
true extent of the abuse that Ray Copéland inflicted on. Petitioner and the children.”® Trial counsel,

like all criminal defense aﬁomeys, clearly had the duty to investigate and preéent all relevant

t '

evidence fo supp’oft his claim that Petitioner did not have the'reiluired intent, This evidence

included material witnésses to, and documentation of, the abuse.

‘ 1 As detailed in the previous section, although counsel did present some evidence of Ray

- Copeland’s verbal abuse of Petitioner and his physical abuse of the children, counsel failed to present
the available witnesses who would have testified to the most severe and repeated instances of physical
abuse of Petitioner and her children. See supra text at 10-12, detailing the testimony of some of the

witnesses who were inexplicably not called at trial.
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Counsel’s failure to present the lay evidence of abuse was not due to lack of notice or
availability of that evidence at the time of trial. Discovery and post-tral investigation in this case
show that counsel had ample notice about the omitted et}idence of abuse.'*

Nor did cpunsel’s hmng of an expert on battering in any way cure his omission of the
relevant 1u;vitnesses and tlocmnentation to the plnysit:al abuse. While expert testirnony on battering -
and its, effects is often helpftll ina cnnnnal case to explain the effects of abuse, it is not a substitute
for lay ev1dence that establishes the very exlstenee of that abuse. As experts have repeatedly stated,
expert testlmony, when 1ntroduced by the defense should be used to support a battered woman’s

claim, *not 0 replace it Both lay and expert testimony are indispensable components for

-understanding the battered woman’s legal <A:Ia;im.16

Indeed, the .expert testimony that couns'et did present was severely _h‘mdered by ‘counsel’s
own failure to provicte th_et‘ej(pext with complete infotmation about the significant lay evidence of
abuse that existed. Evidence thatl eittler confirms or refutes the history of abuse is, of course,
neces!sary-flor‘ an eﬁtnert to form his or her opinion. Simply retaining an expert was not sufficient.

By failing to provide the.'expert- with important information about the abuse of Petitioner, counsel

deprived her of the very building bloelts that Woult_i have served as a foundation for her testimony.

" 14 For example, prior to trial, counsel received from the state a police report containing an
interview with Petitioner’s neighbor, Cheryl Moore. In her interview, Ms. Moore stated that Ray

.Copeland had “picked up a board and struck [Petitioner] square across the back with it.” (L.f. 1577;
-M.T. 1155-56)." Despite this report, counsel did not investigate or present Ms. Moore as a witness.

During the court proceedings, counsel was informed that Petitioner’s son, Everett Copeland, had |
witnessed his father physically abuse Petitioner. Everett indicated to counsel that he was willing to
testify about this abuse, yet his testimony was omitted.. See Petitioner’s Writ for Habeas Corpus at

“74. Moreover, the other witnesses to the physical abuse of Petitioner who were not called at trial

were close relatives and neighbors of Petitioner who were readily available to counsel. (Jd. at 67-80,
83-85). This is not a situation where the witnesses to the abuse would have been difficult to detect or
locate. For example, counsel needed only to look to Petitioner’s own siblings to uncover some of the
most compelling evidence about the abuse (/d. at 69, 83).
15 Parrish, supra note 4, at 78.
15




As a result of this omission, the expert testimony that was proffered at tral and offered at the
penalty phase was left wide open to attack by the prosecution. Due largely to the absence of the -
corrbborating lay evidence of abuse, the expert’s opinions, including the opinion that Petitioner was
a battered woman, was painted by the state as lacking in foundation and credibility. (17T, 38, 109-
110; 179T,‘80, 82, 120-122, 166, 182 .188).”

| ) Counsel’s duty to investigate the history of abuse was in no way diminished by the fact that
 Petitioner did not initially talk about the abuse. To the contrary, Petitioner’s initial reluctance to
vdis'ca._lss tﬁé ai:ﬁuse made counsel’s dui:y of investiéation of other sotuces of information abbut £he
- abuse:even more paramount: -

| It haé’ Ié'ng been recognjieci that, fo.r 2 véﬁ'efy of reasons, battered women are often unable or
unwilling to talk about their expeﬁcncés of abuse. | Battered won_leﬁ may psychologically cope with
- the abusé by deveIépin;g mechapis_ms thgtlhelp them minimize or deny the existence of the abuse to
themselves. 'Dut.ton (1992) at 60. Some. battered women rationalize the violence as a means of
erﬁoﬁonally or practicaﬂy coping with. jt. Kathleen | Férréro & John Johnéon, How Women
Expérience B&tz;ering: The Process of Victimizdribﬁ, 30 Soc. PrROB. 325, 327—2_8 :(1983). Still others
recogr_lizé tﬁe existence of the violence but deﬁy,ft to others out of fear of increased vic;lence from,.
tI._le batterer, shame, and the realization that oﬂlefsl‘é{iﬂ not understand or will not believe that it
happene&. See K:;lﬂﬂeen"Waits' Batrefed 'Womeh and Faj;nfly WerS' T?ze Need For An'

£,

Identzﬁcaiwn Protocol, 58 ALB L REvV. 1027 1054 (1995) Amn Jones, NEXT TIME, SHE LL BE

DEAD: BATTERING AND How TO STOP It 14 (1994). (“Knowing public atntudes abused women

16 NIJ, Section III at 1-2.-

17 The prosecutor ridiculed the argument that Ray dominated Petitioner, charactenzmg it as
the “harsh words defense” (17T, 109), and contended that “this portrayal of Faye Copeland as
some naive and gullible and quivering woman that they want you'to see over here is not the Faye

Copeland that helped her husband kiil these guys.” Id. at 103..
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often keep silent out of shame and a fear of being blamed, thereby appearing to acquiesce to
violence.”)
As courts have recognized, the initial reluctance of a battered woman to discuss the abuse
should not be a barrier to a fair disposition of her case. In McMaugh v. State, 612 A.2d 725 RL
11992), McMaugh and her husband were charged with, inter alia, ‘murder in the first degree. At a
joint trial with her husband, McMaugh testified that she had accidentally shot the victim, No
evidence of her husband’s "abuse of her was presented, and both she and her husband were
convxcted. McMaugh later sought post—conwctlon relief a]legmg that she had not shot the victim at
all, but had.merely been.in the car when her husband-shot the. victim. McMaugh claimed that she
“was a victim of battering and-that her husband had coerced her into the story about the accidental
shooting. The Rhode Island Supreme Court reversed the conviction, finding that the evidence about
battering was exculpatory, after-diseovered evidence. The Court stated:
It was not until after McMaugh began serving her own sentence that she was able to
. reveal that she was the victim of an extremely focused campaign of abuse and
domination that prevented her from assisting her own trial attorney and presenting a
credible defense. The uncontradicted evidence i is that because of the battering she
was subjected to by her husband, McMaugh was precluded from coming forward -
with exculpatory evidence for use at the original tdal. It was not until the spring of
'1986, over a year after the trial was completed and McMaugh had been separated
from her husband by their incarceration in separate prisons that [her attorney] and

[expert] were able to dlscover the battering she bad been subjected to by her
husband.

Id.at732. o+ . | |
L1ke the defendant in McMaugh Petitioner did not discuss the abuse at the time of her.trial.
However, unlike McMaugh, in the instant case, counsel had significant notice and evidence of the
- pattern of physical abuse, coefcion, and contfoi lthat Ray Copeland inflicted on his family.

Petltloner s 1mtlal demal was perfectly consistent and even predlctable behavior for a woman that

had endured as much violence as she had. Petxtxoner s denial made the mvestlgatxon of the other
17




sources of abuse all the more important. In such cases, “the attorney or his investigator must put the
case together around their client until the weight of evi_denee regarding her abuse.overcomes her
reluctance to talk about it or even to understand that she has been wronged.” Alan D. Eisenberg &
David A. Dillon, Medico-Legal Aspects of Representing the Battered Woman, 5 OKLA. CITY U. L.
- REV. 645, 647 (1980). | |
- Amici do not contend ﬂlat'every iawyer vwho fails to present corroborative evidence of a
history of abuse is derelict in his or her duties. Howesrer, where, as here, the prosecution based its
entire case on acéomplice l_izibility; where the history of Aabuse vsould have explained actions of .the
defer_ldant.;that the-sfatc.,relied.upon to .establish the culpable. mental stzste; and where the evidence of
abuse-‘ is- a\}ailablc', both fI‘OH“,l‘ poliee reports -and available- wii:nesses, equns.cl must coﬁduct a
reasonable investigaﬁon, and absent cxtraordinary réasoﬁs, present that lﬁstory to the factfinder.
For these reasbns, as well as tﬁose discussed in Petitioner’s own 'brief,'gmici respectfully

suggest that Faye Copeland did not enjoy the éffeetivc assistance of counsel in her defense.

2. . Fundamental fairness requires that testimony on battering and its effects be admitted
.. - -when relevant to the defendant’s mens rea.

Petitioner’s mens rea was placed squarely in issue in this case by state law requiring proof

beyond a reasonable doubt of Petitioner’s “conscious purpose” and “deliberation” as to the killings.

T M

- Since proof of mens rea was a i)ivétal issue, it was essential that Petitioner be permitted to challenge
that clement of the crime with all relevant and probative evidence. The right to present such
evidence when necessary to challer_lge the state’s case 1san essential compoﬁent of 'tﬁc right to
presens a mearﬁngfql defense. sthington v Tex‘es, ,388 U.s. 14 (1967, Crane v. Kentucky, 476
U.s. 683 (1986), Chambers . Mississippi, 410 U.S. 284 (1973). See ezlso Dunn v. Roberts, 963.
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F.2d 308 (10™ Cir. 1992); Barrert v. .S'tate,. 675 N.E.2d 1112 (Ind. App. 1996); Hughes v. Matthews,
576 F.2d 1250 (7° Cir. 1978)."® |
As detailed in the preceding sections, testimony on battering and its effects was. relevant to
Petitioner’s mens rea aﬁd would have directly re;butted the inferences necessary for the state’s
+ theory that she possessed the réquisitc—; intent. Accordingly, it was fundamentally unfair to permii
the state to fully present its version of t_he facts as to the mens }'ea element, yet refuse Petitioner her
3 ghf to present opposiI;g evidence to defeat or raise a reasonable doubt about that element.

The state supreme court demonstrated a- remarkable misunderstanding c.>f the whole areé of
tcstimonyl" on_‘:batteriﬁg and.its. effects -in'concluding that,- in the absence of a mental disease or ..
| defec’t, _such.téstimony is-onlly admissible in self-defense cases. See State v. _C‘opeland, 928 S.w.2d

+ 828, 838 (1996). The Missouri statute auj:hon'zing the adﬁﬁssién of expert testimony on Baueﬂng in
self-_défense cases nowhere excludes such testimony in other cases, either expressly or by
reasonable implication. See Mo. REV. STAT. Sec. 563.(_)33 (Supp.1988). Nor could a whole
categ;bry‘ of evidence that .is. logically relevanf and probative of an element qf the crime
cdnstitutionally be excluded by ‘s.luch a mechaniéﬁc ap;ilication of state rules. See Chambers v.

Mississippi, 410 U.S. 284 (1"973).‘9

8 But see Montana v. Egelhoff, 518 U S. 37, 116 S.Ct. 2013 (1996) (state permitted to restrict
- admissibility of intoxication evidence, which was hlstoncally prohibited due to policy reasons); United
~ States v. Scheffer, 118 S.Ct..1261 (1998) (polygraph evidence could be prohibited due to scientific
* unreliability). . Unlike the evidence in Montana v. Egelhoff, evidence of battering and its effects does
not have the same historic probibition; to the contrary, it’s long been admissible in a variety of
contexts. See supra text at 3-7. Moreover, intoxication evidence and evidence of battering are
imcomparable in that battered women do not cause and cannot control the violence inflicted upon them.
See Mary Ann Dutton, Necessary Issues For Understanding Battered Women, 2(3) DOMESTIC
VIOLENCE REP. 33, 34 (1997). Nor does evidence on battering and its effects present the reliability
problems or the questionable scientific validity found to be the basis for the wholesale exclusion of
polygraph evidence in Scheffer. See N1J, Section I at 22. o

¥ The Missouri Supreme Court’s reliance on Montana v. Egelhoff to belp justify its

exclusmn of cv1dence on battering and 1ts effects is completely unreasonable. See Copeland, 923
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Notably, the Eighth Circuit has held that the state can- admiit expert testimony on battering
and its effects in cases not involving self-defense. See, e.g., Arcoren v. United States, 929 F.2d
1235 (8th Cir. 1991) (state’s use of testimony o “53ttered woman syndrome” to explain a battered
woman’s behavior did not violate defendant’s due process rights; defendant, a male batterer, argued
that use of expert testimony on ;‘batte;red woman syndrome” nust be‘-limited to self-defense claims).
See aI;orEs_telle v. McGuire, 502 U.S. 62, 11_2 S.Ct. 475 (1991) (not a violéﬁén of defendant’s_dué
process rights for the state to admit testimony on “battered child syndrome” to eétablish defendant’s
intent"in child abuse case). Cf. Bachman v. Leapley, 953 F2d 440 (8th Cir.1992) (not a
- constiﬁ;tionals violation"to‘_'allow :state’s expert on “rape. trauma. syﬁdromef’ to testify as to the -
- cred_jBility of the viéti_rns’sﬁtements -about _thc,conduqtﬁof defendant; the victimns’ mental stat¢$, and . -
thé conéistency of their behavior with other victims of sexual abuse).

In light of the scientific and cﬁinical rc_search that has been done on battering and its effects
over the Iﬁst 20 yeérs, expert testimony in this areﬁ has achieved sbientiﬂc validity and acceptance.
It is ”widely understood 'that: battered women disp_lay a variety. of concrete psychological and
" behavioral responses to battering. As in the case of Petitionér, battered women’s responses can
include compliance and avoidance behaviors, minimization, and -sométimés outright denial about ;
the abuse and the abuser’s behavior. Iesﬁmony regérdi’ng these ﬁsmnses .was essential in order to

' help the j_ury assess mal_lyf aspects of Petitioner’s conduct, which the ‘prosecu'tion so forcefully

€ i

argued was evidence of her intent to kill. This case is a perfect illustration of the relevance of such
testimony in a case not invdlving self-defense, and how the arbitrary exclusion of such relevant and

pfobati\}e testimony 'dep.n'ved the' defendant of her constitutional right to éhallenge the state’s da.se 7

S.W.2d at 837. Although a state may have a 1egitiméte interest in restricting the rights of
defendants who voluntarily become intoxicated, there is no conceivable state interest in doing the

same to victims of domestic violence.
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and present a defense.

~

For these reasons, as well as the reasons articulated in Petitioner’s own brief, Faye Copeland

was deprived of a fair trdal, in violation of the Due Process Clause of the Fourteenth Amendment.
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CONCLUSION

For the foregoing reasons, and those set forth in the Petition for Writ of Habeas Corpus,
Amici respectfully request that this Court grant the Petition for Writ of Habeas Corpus.
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