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STATEMEN'T OF THE CASE AND FAC1'S

Amici adopt by reference the statement of thc case and facts set forth by Appellant

Megaui Goff.

INTEREST OF AM1CI CURIAE

The Office of the Ohio Public Defender ("OPD") is a state agency responsible for

providing legal representation and other services to indigent criminal defendants convicted in

state court. The primary focus of the OPD is on the appellate phase of criminal cases, including

direct appeals and collateral attacks on convictions. The primary mission of the OPD is to

protect and ensure the individual rights guaranteed by the state and federal constitutions through

exemplary legal representation. In addition, the OPD seeks to promote the proper administration

of criminal justice by enlrancing the quality of criminal defensc representation, educating legal

practitioners and the public on important defense issues, and supporting study and research in the

criminal justice system.

The Ohio Association of Criminal Defense Lawyers ("OACDL") is a statewide

association of over 600 public defenders and private attorneys who practice law primarily in the

field of criminal defensc. OACDL has an enduring interest in protecting the rights guaranteed to

defendants in the criminal justice system under the United States and Ohio Constitutions.

As Ainici Curiae, the OPD and OACDL offer this Coru-t the perspective of experienced

practitioners who routinely handle significant criminal cases in the Ohio coru-ts. Amici Curiae

collectively have an interest in this case insofar as it will shape the treatment by Ohio's courts,

and mental health professionals, of victims of persistent domestic abuse. Such victims often find

themselves the subject of criminal prosecution after resorting to drastic, hut necessary measures,

and are left to explain their actions in a system that is ill-equipped to grasp the inherent nuances

of persistent domestic abuse. As such, this case raises issues of fundamenta( fairness regarding
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persons accused of ciimes under Ohio law, and in particular, the rights of crimuzally-accused

individuals who have responded to repeated, unchecked instances of domestic abuse with

violence against their abusers-a natural, reasonable, survival mechanism.

1N'I'RODUCTION

As set forth in Ms. GofPs merit brief, this Court has agreed to consider the following

propositions of law:

First Propositi,on of Law: It is a violation of a defcndant's right against sclf-

incrimination under the Fifth Amendment to the United States Constitution and

Ai-ticle I, Section 10 of the Ohio Constitution to compel her to submit to a

psychological examination, conducted by the State's expert, in response to tlle

defen(lant raising a defense of self-defense supported by evidence of Battered

Woman Syndrome.

Second_Pro)osition of Law: It is a violation of R.C. § 2945.371(J) aaid a

defendant's right to a fair trial and due process of law under the Ohio and United

States Constitutions, to perniit the State's psychiatric expert to expound on

inconsistencies between the statements the State's experts elicits from a defendant

during a compelled psychological examination and the defendant's prior

statements and other evidence gather[ed] by the prosecution.

Third Proi^osition of Law: R.C. § 2945.371(A) does not authorize, and a court

does not have inherent authority to compel a psychiatric exarnination of the

defendant when the defendant has raised the defense of self-defense, supported by

BWS expert testimony, and to order an exam to the contrary is a violation of a

defendant's riglit to due process of law and a fair trial.

Amiei Curiae urge this Court to adopt Ms. Goff's propositions of law, all of which will

funetion to assure the endurance of the statutory and state and federal constitutional mandates

guarantecd to citizens of the State of Ohio. In fm'theraaice of that goal, Amiei Curiae offer within

this brief a survey of how other states treat the notion of a state-compelled psychiatric

examination when the accused intends to present evidence of pcrsistent domestic violence (i.e.

"Battere(i Woman Syndrome") as a part of her self-defense claim.

Also addressed is the manner in which Ohio's courts deal with compelled psychiatric

exaininations in other circumstances, e.g., with respect to death penalty mitigations; pleas of not
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guilty by reason of insanity; and pretrial cornpetency evaluations. A bricf account of the status

of Ohio law regarding the admissibility of evidence of Battered Woman Syndrome ("BWS") is

also presctited.

While a perfect solution to the cuiTent, precarious balancing of the rights of battered

women such as Ms. Goff, against the interests of the State in efficient criminal prosecutions, is

difficult to procure, the system employed by the State in Ms. Gof['s case was unfair and

uninfornied, and necessitates reversal of Ms. Goff's convictions. A system that will properly

consider the State's interests, while acknowledging the riglrts of accused individuals who have a

compelling intei-est in presenting their histories of abuse as a real, scientifically acknowledged

eomponent of thcir self-defense claims, is a laudable goal.

LAW AND ANALYSIS

A. Battered Woman Syndrome evidence nnd compelled psychiatric examinations of

battered women in foreh!n state iurisdictions.

Sinee its inception, cvidence of BWS has gained increased acceptance as an aid to the

find of finder of fact in criminal prosecutions throughout the slates.' Approximately a dozen

states have promulgated statutes or rules of evidence that address BWS in a general maimer or in

the context of a self-defense claim. See, e.g., Cal.Evid.Code 1107; Ga.Code Ann. 16-3-21(d)(2);

Ind.Code Ami. 35-41-1-10.3; Ky.Rcv.Stat.Ann. 503.050; Md.Code Ann., Cts. & Jud. Proc. 10-

916; Mass.Gen.Laws Ann., Cliapter 233, 23F; Mo.Ann.Stat. 563.033; Nev.Rev.Stat.Ami. 48.061;

S.C.Code Ann. 17-23-170; Va.Code Ann. 19.2-270.6; Wyo.Stat.Ann. 6-1-203. A few states

rnake reference to the syndrome specifically, and pennit evidenee of the syndrome only through

the testimony of qualified psychologists or psychiatrists. See, e.g., Mo.Ann.Stat. 563.033; Wyo.

1 For a history of the use of BWS evidence in state and federal courts, see generally Sandler,

Battered Woman's Syndrome, Setting a Standard in Florida (2007), 31 Nova L. Rev. 375.
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Stat.Ann. 6-1-203. Otlier statutes acknowledge the syndrome, but do not limit evidence of its

applicability to expert testimony. See, c.g., Md.Code Ann., Cts. & Jud. Proc. 10-916; S.C.Code

Ann. 17-23-170. While most oCthc cnacttnents provide for the admissibility of expert testimony

regarding BWS or persistent domestic violence in a general sense, some states have addressed

the issue of compelled examinations in the BWS contcxt head on. For instance, the Missouri

enactment states:

Evidence that the actor was suffering from the battered spouse syndrome shall be

admissible upon the issue of whether the actor lawfally acted in self-defense or

defense of another.

If the defendant proposes to offer evidence of the battered spouse syndrome, hc

shall file written notice thereof with the court in advance of trial. 'Thereafter, the

court, upon motion of the state, shall appoint onc or more private psychiatrists or

psychologists, as defined in section 632.005, RSMo, or physiciatrs with a

minimum of one year training or experience in providing treatment or services to

mentally retarded or mentally ill individuals ... to examine the accused, or shall

direct the director of the departmcnt of inental health, or his designee, to have the

accused so exainined by one or more psychiattists or psychologists, as defined in

section 632.005, RSMo, or physicians witli a minimum of one year training or

experience in providing treatment or services to mentally retarded or mentally ill

individuals designated by the director, or his designee, for the purpose of

examining the defendant. . . . The examinations ordered shall be made at such

tinie and place and under such conditions as the court deems proper; except that if

the order directs the director of the department of mental health to have the

accused examined, the director, or his designce, shall detetmine the reasonable

time, place and conditions under which the examination shall be conducted. The

order may inchide provisions for the interview of witnesses.

Mo.Aim.Stat. 563.033. Thus, the Missouri legislature has provided a model by which the

accused can be compelled to undergo a psychiatric examination upon expressing her desire to

present evidence of BWS. However, the legislature has gone fiirther and speci fically provided

protection to the accused regarding the use of her statements against her:

No statemetrt made by the accused in the course of any such exatnulation and no

infonnation received by any physician or other pei-son in the course thereof,

whether such examination was made with or without the consent of the accuse<I or

upon his niotion or upon that of others, shall be admitted in evidence against the
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accused on the issue of whethcr he coimnitted the act chargecl against hiun in any

criminal proceeding then or thereafter pendiirg in any court, state or federal.

Id.

Indeed, most state legislatures have remained silent regarding the specific issue of

compelled psychiatric examinations in the BWS contexl. The Wyoming legislature has provided

the following general guideline:

'lhe "battered woman syndrome" is defined as a subset under the diagnosis of

Post Traumatic Stress Disorder established in the Diagnostic and Statistical

Manual of Mental Disorders III Revised of the American Psychiatric

Association.

If a person is charged with a crime involving the use of force against another, and

the person raises the affinnative defense of self-defense, the person may introduce

expert testnnony that the person suffei-ed from the syndrome, to establish the

necessary requisite belief of an imminent danger of death or gi-eat bodily harm as

an element of the affirmative defense, to justify the person's use of force.

Wyo.Stat.Ann. 6-1-203. The Supreine Court of Wyoming, however, has held that tlie statute's

plain language does not perniit expert testimony on the ultimate issue of the defendant's mental

state at the time of the alleged crime. Witt v. State (Wyo. 1995), 892 P.2d 132, 139.

Some state couits have i-efused to hold that an individual who wishes to present evidence

of BWS could be compelled to snbinit to an examination by a state expert in certain cascs. In

State v. Hennum (Minn. 1989), 441 N.W.2d 793, the Suprerne Coui-t of Minnesota held that

BWS testimony may be Iimited to a description of the phenomenon and the characteristics of a

person who exhibits signs of BWS. Id. at 799. According to the Hennuna court, when the expert

does not testify to the ultimate fact of whether the accused suffers from the syndrome, there is no

need for a compelled adverse medical examination of the defendant. Id.; see, also, People v.

Wilson (Mich.App. 1992), 487 N.W.2d 822.
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A handful of state courts have reached the opposite conclusion, although those cases are

distinguishable from the facts of Ms. Coff's case. In State v. Hickson (I^'la. 1993), 630 So.2d

172, 111e Supreme Court oP Plorida pennitted the defendant to present expert testimony on BWS

and the characteristics of a battered spouse. Id. at 175-76. The court also permitted the defense

to posit hypothetical questions based oti the facts of the case in an cffort to assist the jury in

delermining whether the aceused was justiFied in her use oi force. Id. But, the court held thal if

a defendant opts to rely on her expett's testimony relating the BWS evidence to the faots of her

casc, she waives her right to refuse to submit to a compelled exarnination by the state's expert.

Id. at 176. The court opincd that the accused has a choice. She can have her expert testify

directly about the specifics of her case, and the state may have her examined by a governrnent

expert, or both parties may present evidence of BWS by experts who have not examnied the

defendant. Id.

Tn State v. Briand (N.H. 1988), 547 A.2d 235, the Supreme Court of New Hampshire

held that an accused who introduces BWS evidence in support of a self-defense claim waives her

right to refuse the government's request that she submit to a psychiatric examination if she

submits to a psychiatric examination by her own expert and intends to rely on ber expett's

testimony at trial. Id. at 237-38. The court held that the trial court had the authority to order

such an examination even though the accused had not entered a plea of not guilty by reason of

insanity. Id. at 238.

In State v. rl^yers (N.7.App. 1990), 570 A,2d 1260, the court of appeals held that the

presence of BWS, while an appropriate subject for expert testimony, would result in the

defendant's compelled examination by a government expert if the defendant intended to rely on

the evidence. Id. at 169-70. And in Bechtel v. State (Ok1a.Crim. 1992), 840 P.2d 1, the court of

appeals held that a defendant who has submitted herself to a psychiatric examination and wishcs
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to rely on BWS testimony resulting from the examination, uiay be ordered by the trial court to

submit to examination by the state's expert if the state so wishes. Id, at 9-10. Ilowever, the

delendant's expert would be allowed to be prescnt and obsei-ve the compelled examination. Id.

Accordingly, few states have answered directly the question of whether an individual

who wishes to bring forth eviderice of BWS in support of hcr self-defense claim may be

subjected to a compelled examination by a state expert. Aniici Curiae respectfully disagree with

the holding of the courts in Hiclcson, Briand, Myers, and Bechtel. `1'he decisions in those case

were announced between eighteen and twenty-two years ago, when the courts were without the

benefit of inodern kirowledge reflecting the true nature of BWS-that it is not a traditional

"mental defect," but a rational reaction to persistent abuse, and should not give rise to the same

sort of treahnent by the coui-ts that an individual would face if she wei-e arguing incompetenee to

stand trial or entering a plea of not guilty by reason of insanity. The decisions were rendered on

the statutory or traditional constructs of incompetence to stand trial or pleas of not guilty by

reason of insanity. For that reason, the analyses in those cases are misguided. And as discussed

infra, while the General Assembly has provided for a compelled exarnination when an individual

wishes to raise issues of BWS regarditzg an insanity plea, the General Assembly has not done so

when an individual wishes to present evidence of BWS in support ofhcr self-defense claim. The

courts in Hickson, Briand, Myers, and Bechtel were without the benefrt of an instruction

regarding BWS fi-om their respective legislatures. Further, the compelled examination by the

state of an individual who wishes to use such evidence is wrought with potentially

unconstitutional pitfalls. As demonstrated by the facts of Ms. Goff's case, the improper use of

the results of the govemment's compelled examination can [ly in the face of the defendant's state

and federal rights against self-incrimination, rights to due process, atid rights to a fair trial.
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B. Compelled psychological exaininations in other contexts under Ohio law and the

function of Battered Woman Syndrome under Ohio law.

The Ohio General Assembly and Ohio's courts have considered the issue of compelled

psychiatric examinations in the criminal justiee system in a number of geiires. In the context of

death-penalty prosecutions, only the defendant can force the court to order the defendant's

mental exaniination:

Whcn deatli n-iay be imposed as a penalty for aggravated nrurder, the contt shall

proceed under this division. When death may be imposed as a penalty, the court,

upon the request of the defendant, shall require a pre-sentence investigation to be

made and, upon the i-equest of the defendant, shall rcquire a mental examination

to be made, and shall require reports of the investigation and oi' any mental

examination subniitted to the court, pursuant to section 2947.06 of the Revised

Code. No statement made or information provided by a defendant in a mcntal

exarnination or proceeding conducted pursuant to this division shall be disclosed

to any person, except as provided in this division, or be used in evidence against

the defendant on the issue of guilt in any rctrial. A pre-sentence investigation or

mental examination shall not be made except upon request of the defendant.

Copies of any reports prepared under this division shall be furnished to the court,

to the trial jury if the offender was tried by a jury, to the prosecutor, and to the

offender or the offender's counsel for use under this division. The court, and the

trial jury if the offender was tried by a jury, shall consider any report prepared

pursuant to this division and furnished to it and any evidence raised at trial that is

rclevant to the aggravating circumstanees the of'fender was foruld guilty of

committing or to any factors in mitigation of the imposition of the sentence of

death....

R.C. 2929.03(D)(1). In this specific scenario, only the defendant can place his mental state at

issue and risk the potential adverse affect of the trier of fact's knowledge of aggravating

infoniiation. And unlike in Ms. Goff's case, the order of such an examination, although required

to he initiated by the defendant, has been authorized by statute.

Regarding the issue of a defendant's compctency to stand trial or of a defendant's

intention to proceed with a plea of not guilty by reason of insanity, the General Assembly has
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specifically provided far compelled psychiatric examinations. See R.C. 2945.371.2 However,

the legislature has provided the detendants in those circumstances with protections against the

improper usage of their statements:

No statement that a defendant makes in an evaluation or hearing under divisions

(A) to (H) of this section relaturg to the defendant's compctcnce to stand trial or

to the defendant's niental condition at the time of the offense charged shall be

used against the defendant on the issue of guilt in any criminal action or

procceding, but, in a criminal action or proceeding, the prosecutor or defense

cormsel may call as a witness any person who evaluated the defendant or prepared

a report pursuant to a i-eferral under this section. Neither the appointment nor the

testimony of an examiner appointed under this section precludes the prosecutor or

defense counsel fi-orn calling other witnesses or presenting other evidence on

competency or insanity issues.

R.C. 2945.371(J).

As this Court has recognized: "a defendant's statements niade in the course of a court-

ordered psychological examination may be used to refute his assertion of inental incapacity, but

may not be used to show that he conimitted the acts constituting the offense." State v. Coopy

(1989), 46 Ohio St.3d 20, 544 N.B.2d 895. Meanwhile, R.C. 2945.371(F) speaks of BWS only

in the context of a plea of not guitty by roason of insanity:

In conducting an evaluation of a defendant's mental condition at the time of

the offense charged, the examiner shall consider all relevant evidence. lf tho

offense charged involves the use of force against anotlier person, the relevant

evidence to be considered includes, but is not limited to, any evidence that tJre

defendant suffered, at the time of the commission of the offense, from the

"battered woman syndrome."

Id. (emphasis added). This reading of the statute makes sense. Under R.C. 2945.371(A):

If the issue of a defendant's competence to stand trial is raised or if a deferdant

entcrs a plea of not guilty by reason of insanity, the court may order one or more

evaluations of the defendant's present mental condition or, in the case of a plea

2 Likewise, statemelits made dru-ing compelled juvenile amenability mental examinations cannot

be used against the accused at later stages of the proceedings. See R.C. 2152.12; Juv.R. 30;

Juv.R. 32.
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of not guilty by reason of insanity, of the clefendant's mental condition at the

time of the offense charged. An examiner shall conduct the evaluation.

ld. (emphasis added). Accordingly, wheti the section pertainingto BWS is read in the context of

the entire statute, it is clear that the iegislalut-e has merely authorized the court to compel a

psychiahic examination when BWS is to be considered regarding a plea ol not guilty by reason

of insanity. 1'he language regarding "the defendant's mental condition at the time of the offense

charged," id., only appears in relation to the provision pertaining to a plea of not guilty by reason

of insanity. Indeed, the General Assembly has not authorized the compelled psychiatric

examination of an individual who intends to present a self-defense claim supported by evidence

of BWS.

Furtlier, this Court's prior deeisions regarding evidence of BWS support the adoption of

Ms. Goff's propositions of law, hi State v. Flaines, 112 Ohio St.3d 393, 2006-Ohio-6"711, 860

N.E.2d 91, this Court discussed the importance of the proper allowance of BWS testin-tony in

cases such as Ms. GofPs. "Iliis Court noted:

In State v. Koss (1990), 49 Oliio St.3d 213, 551 N.E.2d 970, this coutt first

recognized the achnissibility of expert testimony regarding battered wotnan

syndi-ome. In that case, the defendant had killed her husband, and the lestimony

regarding battered woman syndrome was offered by the defendant in support of

her affiiniative defense of self-defense. Today's certified question asks whether

that holding should be extended to allow expert testimony conccrning battered

woman syndrome in the state's case-in-chief to help a jru-y understand a victim's

reaction to abuse in relation to her credibility. We find that snch tostirnony is

admissible.

Haines at ¶29. The adoption of Ms. Goff's propositions of law would function to furlher assure

the proper use of BWS testimony in Olio's courts. While this Cottrl's decision in Haines was

specific to that case's own facts, it is consistent with the General Asscmbly's intent in

promulgating R.C. 2945.371(J):

'1'he rule in most jurisdictions is that genet-al testimony regarding battered-wonian

syndrome may aid a jury in evaluating evideuce and that if the expert expresses
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no opinion as to whether the victini suffers from battered-woman syndrome or

does not opine on which oi' her conflicting statements is tnore credible, such

testimony does not interfere with or intpinge upon the jury's role in deterrnining

the credibility of witnesses.

Ilcaines at ¶56. Thus, this Court recognized that limitations must be placed on expett testimony

regarding BWS. That is, the expert must not become the trier of fact a.nd tmduly conrment upon

the credibility of the accused in relation to the elements of the crime charged. Ms. Goff offered

BWS evidence in support of her claim of self-defense_ As detailed in Ms. Goff's ntetit brief, the

State's expert, through compelled exainination, used his time in court to highlight in detail the

purported inconsistencies of Ms. GofPs statetnents. The State's expert thus exceeded the scope

of testimony authotized by the General Assernbly and this Court. In essence, the State's expert,

who had no opinion regarding the applicability oF BWS to Ms. Goff's case, provided his opiiiion

that Ms. Goff was a liar.

There is no tteed to extend the scope of this Court's BWS jurisptudence, or the

allowances of the General Assembly, to force individuals who wish to present evidence of theii-

histories of abuse in defense of the State's allegations to subnzit to compelled examinations.

Cet-tainly, a compelled examination, and the fruits thei-eol; cannot be used in the manner that was

empl.oyed by the State in securing Ms. Goff'.s conviction. Evidence of BWS has been rightfitlly

acknowledged as a proper tool in the aid of an individual who wishes to raise a claim ot'self-

defense follo g history of domestic violettce. If the State's actions are permitted to stand,

otte can imagine the attempted use of compelled exaniinations, not provided for by statute or

tule, so long as the State can argue that it would be unfair for it to forego its shot at examining

the accused. ln Ms. Goff's• case, the State abused that opportunily. This Court should not

affirmatively sanction the trial court's violation of Ms. GoFf's statutory protections and rights

under the United States and Ohio Constitutions.
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CONCLUSION

For the foregoitig reasons, and for the reasons stated in Appellant's merit brief, this Court

should adopt Appellant's propositions of law and reverse the decision of the Fourth District

Court of Appeals, Lawrence County, Ohio.
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Pi-esident, Ohio Association of Criminal

Defense Lawyers

301 East 1Vlain Street

Lancaster, Ohio 43130

(740) 653-0961

(740) 653-4342 - Fax
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CERTIFICATE OF SERVICE

I hereby cei-tiFy that a true copy of the foregoitlg MERIT BRIEF OF AMICI CURIAE

OFFTCE OF THE OHIO PUBLIC DEFFNDER AND OHIO ASSOCIATION OF CRIMINAL

DEFENSE LAWYERS IN SUPPORT OF APPELLANI' MEGAN GOFF was served by regular

U.S. mail, this 24th day of May, 2010, upon J.B. Collier, Jr., Lawrence County Prosecuting

Attorney, 1 Veterans Square, Ironton, Ohio 45638, and also to Paula Bt-own, Kravitz, Brown &

Dortch, LI,C, 65 East State Street, Suite 200, Colunihus, Ohio 43215.

KRISTOPHER A. HAINES (0080558)

Assistant State Public Defender

COUNSEL FOR AMICUS CURIAE,

01110 PUBLIC DEFENDER

4321170
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