DOMESTIC VIOLENCE
LAWS IN THE EARLY
UNITED STATES:
USING THE HISTORICAL
RECORD IN LITIGATION



Background

In New York State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, (2022),
the Supreme Court directed us to look into the historical record
with a very narrow lens in order to ascertain whether firearms
regulations in the U.S. are constitutional.

The Supreme Court in Bruen required a “historical analogue” in the law from the seventeenth or
eighteenth century to ensure that modern firearms regulations did not exceed those of the Founding
Era. Subsequently, lower courts took this requirement to mean that if there were no laws from the
colonial or post-colonial period that mirrored the firearms regulations of our time, then firearms
regulations could not withstand constitutional muster.

A clear question that arises under this framework is whether the historical record supports the modern
principle of prohibiting persons found by a court to have committed domestic violence from purchasing,
possessing or transferring firearms. At federal law this includes:

18 U.S.C. 922(g)(8) prohibiting persons subject to qualifying domestic violence protection orders
from purchasing or possessing firearms or ammunition during the pendency of the order; and

18 U.S.C. 922(g)(9) prohibiting persons with a conviction for a qualifying misdemeanor crime of
domestic violence from purchasing or possessing firearms or ammunition. [For more information
on these laws and how they operate, see:

Numerous state laws mirror or expand upon the prohibitions in federal law. [For information about a
specific state’s laws see: State Laws on Domestic Violence and Firearms

The criminalization of domestic violence is often viewed by courts as a relatively recent statutory
phenomenon, dating from the 1970s. The belief that domestic violence criminalization only came into
existence in the later twentieth century is mistaken. There is a good historical record that litigators can
rely on to show that domestic violence was indeed a criminal concern in the colonial era, not dissimilar
to the way in which it is addressed today. It is important for litigators to cite this historical record in light
of Bruen’s holding to show that criminalization of domestic violence has been a part of the nation’s legal
DNA since its founding.

The Rahimi case (U.S. v. Rahimi, 602 U.S. 680 (2024)) demonstrates how important it is to understand the
impact domestic violence has always had on public safety. Initially, the Fifth Circuit, following the as-yet
unclarified Bruen decision as it considered the constitutionality of the federal protection order firearms
prohibition, concluded that domestic violence cases, especially those involving firearms, were a modern
construct having no historical analogue in the Founding Era. U.S. v. Rahimi, 61 F.4th 443 (5th Cir. 2023).
Thus, the Fifth Circuit found that 922(g)(8) was unconstitutional on its face. [For more information about
the case, see our resources Understanding U.S. v. Rahimi: Practical Considerations and U.S. v. Rahimi:
Understanding the Implications for Protection Orders and Firearms Prohibitions.



https://nrcdvf.org/wp-content/uploads/2024/07/firearms-federal-laws-new.pdf
https://nrcdvf.org/resources/partnership-with-giffords-law-center/
https://nrcdvf.org/resources/understanding-u-s-v-rahimi-practical-considerations/
https://nrcdvf.org/resources/u-s-v-rahimi-understanding-the-implications-for-protection-orders-and-firearms-prohibitions/
https://nrcdvf.org/resources/u-s-v-rahimi-understanding-the-implications-for-protection-orders-and-firearms-prohibitions/

The Supreme Court took the Rahimi case up on appeal and
overturned the Fifth Circuit’s decision, finding the law
constitutional and further clarifying the Bruen opinion’s
requirement of a “historical analogue”:

« The Court emphasized that the law is not “trapped in amber”; that all that is required to
determine there is a historical analogue is that modern firearms regulations are “consistent
with the principles that underpin the Nation’s regulatory tradition.”

The Court determined that the principle underlying the “surety” and “going armed” public
safety laws of the Founding Era is the same principle that underlies 922(g)(8): disarming a
person when the “individual poses a clear threat of physical violence to another.” (Surety laws
refers to early injunctive relief frameworks that required the person deemed a risk of danger to
post a bond or surety, forfeited upon a violation; So-called going armed laws refers to laws that
imposed punishment for carrying firearms or other weapons to instill fear or disturb the peace.)

« The specific language of the statute at 18 U.S.C. § 922(g)(8)(C)(i) requires that a person found
by a court to have posed “a credible threat of violence against an intimate partner” sufficiently
matches the principles underlying the Founding Era’s public safety laws.

Simply put, the Supreme Court found that the federal prohibition against gun possession by people
subject to domestic violence protection orders is constitutional on its face, a good outcome for
survivors of domestic violence and the communities they live in.

What is striking about the Supreme Court’s decision was the Court’s reliance on the general “surety”
and “going armed” public safety laws as “historical analogues.” Surprisingly, the Supreme Court did
not address the actual historical record of laws criminalizing domestic violence in the colonial and
Revolutionary periods. In reviewing that historical record, it becomes clear that communities in the
Founding Era did indeed address domestic violence, as well as firearms threats in such cases.

This document summarizes the evidence in the historical record, looking at the ways in which the
original colonies and the early iterations of the states handled domestic violence. Thanks to the work
of historians, we have a compelling group of laws and cases that make it abundantly clear that colonial
communities in the 1600s and 1700s were concerned not just about domestic violence, but also the
dangers of firearms in these cases.



What is the History of Domestic Violence
Law in the U.S.?

It is often assumed that courts in the U.S. did not address domestic
violence until the 1970s, when states began to adopt protection
order laws.

This is not accurate. There is a long history of legislative and judicial response to domestic violence from
the time of the founding of the earliest colonies in the United States.

Several resources can help lawyers and courts understand how domestic violence was handled in the
Founding Era:

« Pleck, Elizabeth. “Criminal Approaches to Family Violence, 1640-1980.” Crime and Justice 11
(1989): 19-57. http://www.jstor.org/stable/1147525.
 Elizabeth Pleck provides a thorough historical review and analysis of domestic violence
criminalization from the time of the earliest colonial settlements in the seventeenth
century, linking their concerns about domestic violence to English common law concerns
that they brought with them to the colonies.

- Edwards, Laura. “’The Peace, Domestic Violence, and Firearms in the New Republic,” Fordham
Urban Law Journal, Vol. 51, Number 1 (Public Health, History, and the Future of Gun Regulation
after Bruen) (2023).

« Laura Edwards builds on Pleck’s research regarding domestic violence to compile a
comprehensive review of the history of domestic violence law as it relates to firearms in
early U.S. history.

- Aldridge, E.,Rhee, G., Edge, D., and Lu, K. “A Multi-Sourced Approach to Exploring Historical
Analogues of American Gun Regulation, Duke Center for Firearms Law, (Sept. 4, 2025) https://
firearmslaw.duke.edu/2025/09/a-multi-sourced-approach-to-exploring-historical-analogues-of-
american-gun-regulation (outlining methods for researching Founding Era gun laws by using local
records).

« E.Aldridge, G. Rhee, D. Edge, and K. Lu discuss appropriate sources for developing a
database of hyperlocal historical records addressing firearms violence in the Founding
Era. Those sources include state session laws, records of enforcement of these laws, and
newspaper records involving stories that reveal customs, attitudes, and beliefs about
weapons and weapons regulation.

- Duke Center For Firearms Law, Repository of Historical Gun Laws, https://firearmslaw.duke.edu/
repository-of-historical-gun-laws.
« The Duke Center For Firearms Law has a searchable online database of gun laws from the
medieval age to 1776 in England and from the colonial era to the middle of the twentieth
century in the United States.



http://www.jstor.org/stable/1147525
https://firearmslaw.duke.edu/2025/09/a-multi-sourced-approach-to-exploring-historical-analogues-of-american-gun-regulation
https://firearmslaw.duke.edu/2025/09/a-multi-sourced-approach-to-exploring-historical-analogues-of-american-gun-regulation
https://firearmslaw.duke.edu/2025/09/a-multi-sourced-approach-to-exploring-historical-analogues-of-american-gun-regulation
https://firearmslaw.duke.edu/repository-of-historical-gun-laws
https://firearmslaw.duke.edu/repository-of-historical-gun-laws

Domestic violence and firearms were
treated as local issues

In the Founding Era, hyperlocal laws were the means for
addressing domestic violence and firearms:

+ “Inthat period, law-making bodies at the state and federal level shared space with local
jurisdictions, which exercised considerable discretion over a wide range of issues involving the
public order, including firearms and domestic violence.” (Edwards, p. 4)

“At the time (during the Articles of Confederation), conceptions of police power were
decidedly local as well as exceptionally broad, which meant that the actual practice of internal
policing had lain primarily with local governments in the colonial era; this model was directly
acknowledged and continued in many Revolutionary-era state constitutions, which placed
limits around the franchise, but locate police powers in the people more generally.” (Edwards,
p. 6)

«  “For most of the period between the Revolution and the Civil War, local jurisdictions controlled
the vast, open-ended area of law that involved everything relating to the health, safety, and
welfare of the public.” (Edwards, p. 6)

Domestic violence laws were adopted in
the colonies as early as 1641

One of the earliest legal codes in the colonial era - that of the
Massachusetts Bay Colony - established a legal framework
based on English common law to determine how domestic
violence cases should be handled.

Massachusetts Bay Colony: “Body of Laws and Liberties”

As part of the charter granted to the colonists of the Massachusetts Bay Colony, the king authorized
these colonists to enact their own legal code consonant with the principles that imbued their faith.

(Pleck, p. 22)

« In 1641, the Massachusetts Bay Colony established the first laws anywhere in the world
specifically against wife beating and “unnatural severity” to children.” (Pleck, p. 20)
“Everie marryed woeman shall be free from bodilie correction or stripes by her husband,
unlesse it be in his owne defence upon her assault.” (Pleck, p. 22)
The law was based on Puritan ideas current in England; many prominent Puritan ministers
publicly condemned “wife beating”. (Pleck, p. 23)
Domestic violence and child abuse were criminalized, and violation of these laws could result
in a fine, a whipping, or the requirement that the offender post a surety bond that would be
forfeited if any further violations occurred. (Pleck, p. 25)



Other Colonies’ Responses to Domestic Violence

Historical records show that the colonies of Rhode Island, Connecticut, and New Hampshire
addressed domestic violence as assault and battery. (See Pleck, p. 25)

- Depending on the colony, the community’s response to domestic violence might come from local
courts or ecclesiastical courts. Hyperlocal courts, such as police courts, alderman’s courts and
husting courts also dealt with domestic violence cases. (See Pleck, pp.30-32)

«  Church courts in the colonies consisted of the congregation, which would listen to the offender’s
confession, then vote whether to accept the confession or reject it. In the case of rejection, the
offender could be turned out of the church community. (See Pleck, p. 27)

“Lower levels of the legal system—county, municipal, mayors’, magistrates’, and justices’ courts—
regularly dealt with domestic violence, despite the restrictions of coverture, in its definition

at the time, which gave husbands disciplinary power over their wives and limited married
women’s ability to prosecute husbands in their own names.” P. 2 (See footnote 3 which lists many
resources about the handling of dv in the 17" and 18" centuries in America.) (Edwards, p. 2)

English Common Law Principles
Underlying Colonial Laws About Domestic
Violence

Keeping the “peace” and maintaining “order” in a community
rested on the principle that every person in the community had a
specific role to play in this process.

While English common law viewed the man as the head of the household, that position in the hierarchy
contained within it an obligation to help the community maintain the “peace” and “order.” Husbands
who used violence against their family members were viewed as disrupting the “peace” and “order”

of the community as a whole - and it was the community that would address that violence in order to
restore equanimity to the community.

« Husbands had certain authority within the household, but that authority was limited. The state’s
primary interest was the public order, often called “the peace.” Insofar as a husband managed
his family to the benefit of the “peace,” all was well. But if a husband himself disrupted the public
order by committing domestic violence, then the state had a superseding interest in holding him
accountable and restoring “peace.” (See Edwards. 17)

“But the power of local jurisdictions extended even further than ordinances or colonial precedent
because one of the well-established principles that carried over into the post-Revolutionary era
was local authority over an open-ended charge to tend to the ‘peace, which covered anyone and
anything that undermined the collective wellbeing of the community.” (Edwards, p. 10)



Few Domestic Violence Statutes Existed,
But Local Jurisdictions Had The Authority
To Maintain Order

« There were few statutes in the colonial, Revolutionary and post-Revolutionary period that
dealt with issues specific to small cities and villages, such as drunkenness, family violence or
hyperlocal commercial disputes. These issues were best left to local officials who knew the
reputations and histories of the parties in question. (See Edwards, pp. 11-12)

Justices of the peace in the colonial and Revolutionary War period regularly allowed wives to
file complaints regarding domestic violence because such violence was perceived as a threat
to the public order. The issuance of a peace order in these cases could occur concurrently with
a separate criminal charge of assault. So even though there was no specific law criminalizing
domestic violence in this period, domestic violence was well-understood as a species of breach
of the peace, and even criminal assault in local courts. (See Edwards, pp. 21-22)

Threats And Misuse Of Firearms Were Of
Great Concern

«  “Inthe legal logic of the peace, the prerogative of anyone to own, carry, and use weapons could
never take priority over the peace of the community.” (Edwards, p. 19)

- Firearms threats were recognized as threats to the public order and could be handled as a
breach of the peace. If a local magistrate or justice found a complaint of firearms threats to
be credible, the offender could be arrested and would have to come before the magistrate or
justice. The punishment could either be a fine or incarceration. In any case, the offender was
additionally likely to have to post bond as a form of surety that the offender would not make
any further threats or use firearms violence. This was a type of surety, a way of ensuring that the
offender would reform his ways, or face the loss of his bond, which might even be financially
ruinous to the offender. Not unlike the modern-day protection order, the imposition of a bond
was a court tool used to prevent prospective harm. (See Edwards, p. 20)

«  “Localjurisdictions in the late eighteen and early nineteenth century regularly disarmed
people, in the sense of limiting their power to hurt and intimidate others with weapons,
particularly firearms.” (Edwards, p. 24).



Recordkeeping Was Uneven in the
Founding Era

We have missed the historical record about domestic violence
criminalization because the records that would show that history
were kept haphazardly, so not many records survived.

Of those that did survive, many are only being discovered now, in light of Bruen’s “historical analogue”
requirement.

These courts did not regularly keep records of these cases, and where they did, the records often
remained with the judge or magistrate who heard and decided the case. Only recently have
historians begun to unearth these records in order to compile a history of colonial responses to
domestic violence. (See Edwards, p. 1-4 ; see Aldridge, et al.)

« Legal precedent was not a paramount concern during this period, so many of these local laws
and decisions were not written down. (See Edwards, p. 12)

Other Important Resources

Historians are just beginning to mine local historical archives in light of the requirements of the Bruen
and Rahimi decisions. The Duke Center for Firearms Law, for example, is compiling many layers of
historical records, ranging from sessions laws to handwritten court records available only in local
historical association archives. This is an ongoing project. For more information about the information
collected and how to access it, go to the Duke Center for Firearms Law website.

For support applying this history to modern domestic violence-related firearms regulations, contact the
National Center on Gun Violence in Relationships at the Battered Women’s Justice Project.
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